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Broad brushed outline of Military Benefits 

 

When people talk about military benefits they are generally talking about one of three types of military 

compensation.  They are: military retirement, VA Compensation, and VA Pension. For incarceration 

purposes, they are all distinct -- although sometimes the terms are used interchangeably and they should 

not be.  

 

Military Retirement:  Service members who remain on active duty or serve in the Reserves or Guard 

for a sufficient period of time (usually a minimum of 20 years) may retire and receive retired pay. Members 
who become disabled while on duty may be medically retired and receive a disability retirement. This paid by 

the military, or, in federal agency terms the Department of Defense. Generally speaking, being convicted of a 

crime will almost never jeopardize this benefit. There are rare exceptions are charges relating to criminal 

disloyalty to the U.S., espionage, treason, sabotage, etc.   
 

VA Compensation: Disability Compensation is a tax free monetary benefit paid to Veterans with disabilities 

that are the result of a disease or injury incurred or aggravated during active military service. The amount of VA 

Compensation that may be paid to beneficiaries who are incarcerated more than sixty (60) days for a felony is 

severely limited.  See 38 U.S.C.S. § 5313(a)(1); 38 C.F.R. § 3.665(a). 
 

If the Veteran’s combined disability rating is 20% or more, the Veteran will only receive the amount payable at the 
10% rate. If the Veteran is rated at the 10% rate, then the Veteran will only receive half the 10% rate. 
Here is the analysis the VA uses to determine whether the beneficiary of VA benefits has been incarcerated for 

over 60 days for a felony: 

             1) The beneficiary must be incarcerated. 
             2) Incarceration must be in a federal, state, or local penal institution. 

             3) It must be in excess of 60 days. 
             4) It must be the result of a felony conviction. 

 
A felony is defined as “any offense punishable by death or imprisonment for a term exceeding one year, unless 
specifically categorized as a misdemeanor under the law of the prosecuting jurisdiction.”  According to VA General 

Counsel, a felony conviction resulting in a sentence of “community control with conditions” does not amount to 
incarceration under 38 U.S.C.S. § 5313(a).  See VA Gen. Coun. Prec. 59-91 (June 24, 1991). 
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In short, payments are not reduced for recipients participating in work release programs, residing in halfway 
houses (also known as "residential re-entry centers"), or under community control.  

 
Lastly, once a Veteran is released from prison, compensation payments may be reinstated based upon the severity 

of the service connected disability(ies) at that time. 
 
Example:  Vet is receiving 100% disability (approx. $3300/month).  Gets convicted and meets the above 

criteria.  He will be dropped to the 10% rate, which is $140.05 per month.  If he is at 10%, he will be dropped to 
$70.025 a month.  So this can be significant drop in income.  But knowing how this happens can give the defense 
attorney some creative ways to help negotiate. 

 

VA Pension: Veterans Pension is a tax-free monetary benefit payable to low-income wartime Veterans. It is 

different and distinct from VA Compensation. Veterans in receipt of VA pension will have payments terminated 

effective the 61st day after imprisonment in a federal, state, or local penal institution for conviction of a felony or 

misdemeanor. Payments may be resumed upon release from prison if the Veteran meets VA eligibility 

requirements. Failure to notify VA of a Veteran's incarceration could result in the loss of all financial benefits until 

the overpayment is recovered.38 C.F.R. § 3.66(g). 


